T.C. Meno. 2008-4

UNI TED STATES TAX COURT

YVONNE THOVAS, Petitioner v.
COW SSI ONER OF | NTERNAL REVENUE, Respondent”

Docket No. 11047-06L. Filed January 3, 2008.

Jeffrey D. Moffatt, for petitioner.

Elaine T. Fuller, for respondent.

SUPPLEMENTAL MEMORANDUM CPI NI ON
SW FT, Judge: This matter is before us at this tine on
respondent’s notion for summary judgnent as to petitioner’s claim

for interest abatenent and for section 6673 penalties.

“ On Sept. 10, 2007, this Court filed its Menorandum
Qpinion (T.C. Meno. 2007-269) in this case. This opinion
suppl enment s our previous opinion.
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On Septenber 10, 2007, we issued an opinion herein, Thonas

v. Comm ssioner, T.C Meno. 2007-269, granting respondent’s

nmotion in limne and holding that petitioner in this collection
case could not raise an issue as to the anount of petitioner’s
2002 underlying Federal inconme tax liability.

On Novenber 9, 2007, respondent filed the instant notion for
summary judgnent as to petitioner’s claimfor interest abatenent
and for section 6673 penalties. On Decenber 12, 2007, petitioner
filed an objection to respondent’s notion for summary judgnent.

Background facts relevant to the instant notion were
generally set forth in our prior opinion as foll ows.

A securities firmreported to respondent on Fornms 1099-B,
Proceeds From Broker and Barter Exchange Transactions, that in
2002 petitioner was paid i ncone of approxinmately $88, 000 on the
sal e of stock.

On her 2002 individual Federal inconme tax return filed with
respondent, petitioner reported only nom nal incone and no incone
fromthe sale of stock

Petitioner chose not to participate in respondent’s audit of
her 2002 individual Federal inconme tax return, and petitioner did
not submt information to respondent’s exam ning agent relating
to the reported i ncone on the above Forns 1099-B.

Based on the $88, 000 reported on the Forns 1099- B,
respondent recal cul ated petitioner’s 2002 i nconme and determ ned a

$19, 923 deficiency in petitioner’s 2002 Federal incone taxes.
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On February 22, 2005, respondent nmailed to petitioner a
notice of deficiency reflecting the above $19, 923 tax deficiency

and a $3,900 section 6662 accuracy-rel ated penalty.

On February 26, 2005, respondent’s notice of deficiency was
delivered to and received by petitioner, but petitioner did not
file a petition with this Court to contest respondent’s
deficiency determ nation.

After assessnent of the above deficiency, on Cctober 29,
2005, respondent nmailed to petitioner a notice of intent to |evy,
and petitioner tinely requested of respondent an Appeals Ofice
col | ection hearing.

In the Appeals O fice hearing, petitioner sought to raise an
issue as to the correctness of respondent’s above tax deficiency
determ nation, and petitioner requested an abatenent of interest
solely on the ground that respondent’s tax deficiency
determ nation was erroneous. Petitioner did not raise any
collection alternatives, and petitioner did not make or submt to
respondent an offer-in-conprom se.

Because petitioner had received respondent’s February 22,
2005, notice of deficiency and because petitioner could have
petitioned the Tax Court with regard thereto, respondent’s
Appeal s officer declined to consider petitioner’s 2002 Feder al
incone tax liability and concluded that the proposed |evy should
be sustained. Also, respondent’s Appeals officer rejected

petitioner’s claimfor interest abatenent.
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The primary issue renmaining before us on the instant notion
i s whether respondent, as a matter of law, commtted an abuse of
discretion in declining to abate interest under section 6404(e).
That section provides, insofar as here relevant, for abatenent of
interest where the interest is attributable to an unreasonabl e
del ay by respondent’s representatives in perform ng nmanagerial or
m ni sterial acts.

On June 11, 2007, respondent served interrogatories on
petitioner seeking to establish the factual basis for
petitioner’s claimto interest abatenent. Petitioner’s responses
to the interrogatories establish that the only ground for
petitioner’s claimto interest abatenent is the contention that
respondent’s underlying tax deficiency determ nati on agai nst
petitioner for 2002 was erroneous. Petitioner states: “As [the
case] relates to interest abatenment, if the deficiency balance is
incorrect * * * neither the principal nor the interest should
stand and both should be abated.” Petitioner nmakes no cl aim
which woul d entitle petitioner to interest abatenent.

As we held in our prior opinion, because respondent’s
Appeal s officer took into account and properly considered
applicable | aw and adm ni strative procedures, because issues
rai sed by petitioner were considered and properly rejected, and
because respondent’s proposed | evy action bal anced the need for
efficient collection with the intrusiveness of a |l evy, see sec.

6330(c)(3), there occurred in this case no abuse of discretion.
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Furt her, because the only basis alleged by petitioner for
i nterest abatenent is the incorrectness of the underlying tax
deficiency determ ned by respondent, the correctness of which is
not properly before us, petitioner raises no viable issue as to
her entitlement to interest abatenent.

We shall grant respondent’s notion for summary judgnent as
to petitioner’s claimfor interest abatenent.

Al so, in our discretion, we shall deny respondent’s notion
for a penalty under section 6673.

An appropriate order and

decision will be entered for

r espondent .




